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Pursuant to notice, this cause was heard by Charles A
St anpel os, the assigned Adm nistrative Law Judge of the Division
of Administrative Hearings, on Septenber 4, 2003, in
Tal | ahassee, Florida.
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STATEMENT OF THE | SSUE

The issue presented is whether, pursuant to Section
376.3072, Florida Statutes, Petitioner, Asher G Sullivan, Jr.
d/b/a St. Augustine Trust, is eligible for restoration coverage
pursuant to the Florida PetroleumLiability Restoration and
| nsurance Program (FPLRIP), Section 376.3072, Florida Statutes.

PRELI M NARY STATEMENT

On or about October 8, 2002, Petitioner filed a claimwth
t he Departnent of Environmental Protection (Departnent) for
restorati on coverage under FPLRIP for the clean-up of a petrol eum
di scharge at DEP Facility No. 558515938.

On Cctober 21, 2002, the Departnent issued a letter to
Petitioner concluding that Petitioner's facility (DEP Facility
No. 558515938; Chevron-207) was not been properly enrolled in

FPLRI P pursuant to Section 376.3072(2)(b)2., after Septenber 3,



1998, and therefore, the facility was "not eligible for state
assi sted petrol eum product renedi ation.”

On or about Novenber 7, 2002, Petitioner filed a tinely
Request for Formal Adm nistrative Hearing with the Departnent,
and the Departnent forwarded the request to the Division of
Adm ni strative Hearings (DOAH) on Decenber 19, 2002, for the
assignment of an admi nistrative |aw judge to conduct a final
heari ng.

On January 14, 2003, a Petition to Intervene was filed on
behal f of Assad O Knio and Selma Knio (Intervenors), who
formerly owned the facility referred to above and hold the
nortgage on the property. On January 21, 2003, intervention was
granted. (Intervenors support Petitioner in this case.)

On July 3, 2003, the Departnent filed a Mdtion for Summary
Order, which was treated as a notion to relinquish jurisdiction
pursuant to Section 120.57(1)(i). Petitioner and Intervenors
filed separate responses to the Departnent's notion. On July 14,
2003, the Departnent's notion was deni ed.

On July 11, 2003, Petitioner and Intervenors filed a
Unilateral Pre-Hearing Stipulation, in light of the pending
hearing date, which was conti nued.

On Septenber 3, 2003, the Departnent filed a Motion in
Limne to prohibit Petitioner and Intervenors from providing

evi dence concerning specific terns of Petitioner's insurance



agreenent and "concerning any date of petroleum discharge." The
Departnent’'s Mdtion in Limne was considered during the final
hearing and the notion was deni ed, subject to noting the
Departnent’'s standi ng objection to evidence offered in support of
these two issues, and further subject to the caveat that the
Departnment nake an objection to specific evidence regarding both
I Ssues.

On Septenber 3, 2003, the Departnent filed a Pre-Hearing
Statenent. At the outset of the final hearing, the parties
agreed to certain facts which required no proof at hearing.
These facts are included in Petitioner's and Intervenors
Unilateral Pre-Hearing Stipulation, at pages 6-8, as follows:

1. Al of the parties have standing.

2. Petitioner owns the follow ng descri bed
FDEP Facility: Café Erotica Restaurant, 2620
S.R 207, Elkton, Florida 32033, FDEP Facility
No. 558515938.

3. Petitioner last held a certificate of
i nsurance on the Facility, which states it has
an annual term of Septenber 3, 1997, through
Sept ember 3, 1998.

4. On August 2, 1998, FLIPA, as agent for
Petitioner's insurance conpany, sent a letter
to Petitioner asking for information to renew
the policy. On Septenber 11, 1998, FLIPA wote
again to Petitioner, saying that the policy was
cancel ed on Septenber 3, 1998.

5. Petitioner renoved the underground
storage tanks at the Facility on or about
Sept enber 15, and filed a Di scharge Reporting
Form on Septenber 17, 1998.

6. Petitioner applied wth Respondent for
site coverage for the discharge under the
Florida Petroleum Liability Restoration



| nsurance Program ("FRLRI P") under Section
376.3072(2)(b), Florida Statutes.

7. By October 21, 2002, letter (the "Denia
Letter"), the Respondent denied FPLR P
eligibility stating that the Facility was
i neligible because the Facility was not
"properly enrolled" in FRLRIP after Septenber
3, 1998.

8. [del eted]

9. The Respondent did not issue an
eligibility order "upon report of [the]

di scharge, " as set forth in Section
376.3072(2)(b)4, Florida Statutes.

10. That basis of denial at paragraph E. 7.,
above, remmi ns the Respondent's position today.
11. Lewis Cornnan was the Respondent's
representative who nade the determ nation of

denial reflected in the Denial Letter. He
still concurs with the position set forth in
E. 7., above.

12. M. Cornman relied on the dates in the
Certificate of Eligibility generated by FLIPA
as agent for the Respondent in determning to
deny the Petitioner's request.

13. The petrol eumdi scharge that was
reported on or about Septenber 15, 1998, has
not been abat ed.

After granting several continuances, the final hearing was
hel d on Septenber 4, 2003, in Tallahassee, Florida.

During the final hearing, the parties agreed to the
adm ssion of Joint Exhibits Athrough R Petitioner presented
the testinony of Asher G Sullivan, Jr. |Intervenor presented the
testinony of Lewis J. Cornman, Jr., Environnental Manager for the
Department of Environnmental Protection; Robert D. Fingar,
Esquire; and Wlliam C. Zegel, P.E., D.E.E. Petitioner offered

Exhibit 1, a policy of insurance, to which the Departnent



objected. Ruling on the adnmissibility of Petitioner's Exhibit 1
was reserved, and the objection is overrul ed.

The Departnment, rather than calling M. Cornman during its
case-in-chief, was authorized to present its case, in part,
t hrough cross-exam nation of M. Cornman. The Departnent's
Exhibit 1 was adm tted w thout objection. The Departnent also
called M. Sullivan during its case-in-chief.

The one-volunme Transcript (referred to herein by the synbol
(T:) followed by a page reference) of the final hearing was fil ed
wi th DOAH on Cctober 1, 2003. After granting two unopposed
extensions of tinme, all the parties filed separate proposed
reconmended orders, and they have been considered in the
preparation of this Recomended Order.

Al citations are to Florida Statutes (2002), unless
ot herw se i ndi cat ed.

FI NDI NGS OF FACT

The Parties

1. Asher G Sullivan, Jr., owns and is the trustee of the
Asher G Sullivan, Jr. St. Augustine Trust (Trust). The Trust
owns a Florida Departnent of Environnmental Protection Facility
known as Café Erotica Restaurant, 2620 S.R 207, Elkton, Florida
32033, FDEP Facility No. 558515938. See Endnote 1. The Trust
purchased the property in or around 1995. Neither M. Sullivan

nor the Trust ever operated a petroleumfacility or a gas



station on the property. However, the property, when purchased
by the Trust, had underground petrol eum storage tanks. (The
parties stipulated that all of the parties have standing.)

2. Intervenors, Assad O Knio and Sel ma Knio, formerly
owned the property, and currently hold the nortgage on the
property.

3. The Departnment is charged with the statutory
responsibility pursuant to Section 376.3072, to determ ne
whether facilities are eligible to participate in FPLRIP

| nsurance and Eligibility

4. A Certificate of Insurance was issued by Conmerce &
| ndustry I nsurance Conpany to Asher G Sullivan, Jr. St.
Augustine Trust, certifying "that it has issued liability
i nsurance covering the foll ow ng underground storage tank(s):
CHEVRON- 207 2630 SR 207 ELKTON FL 32033 7 Tanks."!' The effective
date of the Certificate of Insurance, Policy No. FPL8079861, was
Septenber 3, 1997, and the period of coverage was from
Sept enber 3, 1997, to Septenber 3, 1998. The |limts of
liability are $1 million for each loss and $1 nmillion for al
| osses, exclusive of |egal defense costs. (M. Sullivan
believed that a simlar certificate of insurance and policy
covered the facility's tanks on the property between Septenber

1996 and Septenber 1997 which was renewed thereafter.)



5. The Certificate of |nsurance was issued

for taking corrective action and
conpensating third parties for bodily injury
and property danmage caused by sudden

acci dental releases and non-sudden

acci dental rel eases, in accordance with and
subject to the limts of liability
excl usi ons, conditions and other terns of
the policy arising fromoperating the

under ground storage tank(s) identified
above.

6. Subparagraphs 2.d. and e. of the Certificate of
| nsurance provi de:

d. Cancellation or any other termnation of
the insurance by the 'Insurer', except for
non- paynent of prem um and m srepresentation
by the insured, will be effective only upon
witten notice and only after the expiration
of 60 days after a copy of such witten
notice is received by the insured.

Cancel | ati on for non-paynent of prem um or
m srepresentation by the insured will be
effective only upon witten notice and only
after expiration of a m ninumof 10 days
after a copy of such witten notice is
recei ved by the insured.

e. The insurance covers clains otherw se
covered by the policy that are reported to
the "Insurer’ within six nonths of the
effective date of cancellation or non-renewal
of the policy except where the new or renewed
policy has the sanme retroactive date or a
retroactive date earlier than that of the
prior policy, and which arise out of any
covered occurrence that commenced after the
policy retroactive date if applicable and
prior to such policy renewal or term nation
date. Cainms reported under such extended
reporting period are subject to the terns,
conditions, limts, including limts of
liability and excl usions of the policy.



The aut horized agent of the insurer certified, at the bottom of
page two of the Certificate, "that the wording of this
instrument is identical to the wording in 40 CFR 280.97(b) (2)
and that the 'Insurer’ is licensed to transact the business of
i nsurance in one or nore states.” See 40 C.F.R Section
280.97(b)(2)2.d. and e. See Finding of Fact 50.
7. Petitioner's Exhibit 1 was issued by Comrerce &

| ndustry I nsurance Conpany, and is entitled "Florida Storage
Tank Third-Party Liability and Corrective Action Policy
(Policy).” It is nmore than a fair inference that this is the
Policy referred to in the Certificate of Insurance. This Policy
states that it

is a C ainms-Made- and- Reported policy for third

party liability coverage. It is a Rel ease-

Reported Policy for corrective action

coverage. This policy is site-specific: only

schedul ed tanks are covered.

This insurance is excess over any restoration

(corrective action) funding for storage tanks

whose owners qualify for and are eligible for

rei mbursenment fromthe Florida Inland

Protection Trust Fund as part of the

Restoration I nsurance Program of the Florida

Petroleum Liability and Restoration and

| nsurance Program

8. The Policy provides conditions for cancellation and

non-renewal and, in part, states: "B.1l. The NAMED | NSURED rmay
cancel this policy by mailing or delivering to the Conpany

advance witten notice of cancellation. 2. |If this policy has



been in effect for nore than ninety (90) days the Conpany nay
cancel this policy or the coverage afforded by this policy with
respect to a particular Storage Tank Systemonly for one or nore
of the follow ng reasons: a. Nonpaynment of premium. . . ."
(Enmphasis in original.) Condition B.3. provides: "If the
Conmpany cancels this policy for [nonpaynent of prem uni, the
Conmpany will mail or deliver to the Naned Insured first |isted
in the Declarations, witten notice of cancellation, acconpani ed
by the reasons for cancellation at |east" ten days before the
effective date of cancellation. (Enphasis in original.)
9. Conditions B.4.a. and b. of the Policy provide:
4. Non-Renewal :

a. |If the Conpany decides not to renew

this policy the Company will mail or

deliver to the Naned Insured witten

noti ce of nonrenewal, acconpani ed by

the reason for nonrenewal, acconpani ed

by the reason for nonrenewal, at | east

forty-five (45) days prior to the

expiration of this policy.

b. Any notice of nonrenewal will be

mai l ed or delivered to the Naned

Insured's last nmailing address known to

t he Conpany. |If notice is mail ed,

proof of mailing will be sufficient

proof of notice.
(Enphasis in original.)

10. On or about Septenber 12, 1997, the Department issued?

a "Notice of Eligibility" (Notice) to Asher G Sullivan, Jr.

St. Augustine Trust, for a termof eligibility effective

10



September 3, 1997, and an expiration date of Septenber 3, 1998.3
This Notice related to Petroleum Liability and Restoration
| nsurance Program Coverage. The Notice al so stated:
The foll ow ng operator/operator [Asher G
Sullivan Jr. St. Augustine Trust] has
denonstrated financial responsibility for
third party liability for contam nation
related to the storage of regul ated
petrol eum products and is therefore eligible
for Restoration Coverage under the Petrol eum
Restoration I nsurance Program Section
376.3072, Florida Statutes, for the
facilities listed on the attached sheet(s),
conti ngent upon conti nued conpliance with
Chapter 376, F.S., and Chapter 62-761,
F.A. C. and/or 62-762, F. A C
(Consistent with the Certificate of |Insurance nentioned above,
the facility nanme i s Chevron-207.)

11. FPLRIP provides third-party liability and excess
coverage to owners and/ or operators who have regi stered storage
tank systens, such as underground storage tanks (USTS).

12. There are several ways to denonstrate financi al
responsi bility, including, but not limted to, obtaining
i nsurance, as here. See Fla. Adm n. Code R 62-761.400(3). As
an owner of USTs, Petitioner was required to denonstrate
financial responsibility in the anount of $1 million per

occurrence and $1 mllion on an annual aggregate anount.

40 C F. R Section 280.93(a)(1) and (b)(1); Fla. Adm n. Code R

62-761. 400(3) (b).

11



13. Participation in FPLRIP was voluntary to the extent
that not every owner or operator of a UST, such as Petitioner,
was required to participate in this state program
notw t hstandi ng the state and federal requirenents that
financial responsibility be denonstrated by virtue of ownership
or operation of a UST. See, e.g., Sections 376.301(18) and
376.309; Fla. Adm n. Code R 62-761.400(3); 40 C. F.R Section
280.93. However, if insurance, such as the insurance policy
obtained in this case, was chosen as the financial
responsi bility mechanism participation in FPLRIP was required
because federal |law required first dollar coverage for financi al
responsibility. 40 CF.R Section 280.93(a)(1) and (b)(1).
Stated ot herwi se, here, the Policy had a $150, 000 deducti bl e,
and FPLRIP provides the first $150,000 worth of coverage,
subject to a deductible. Section 376.3072(2)(d)2.d. See also
Fla. Admin. Code R 62-761.400(3)(a)3. ("Financial
responsibility requirenments for petrol eum storage systens
cont ai ni ng petrol eum products nmay be suppl enented by
participation in the [FPLRIP] to the extent provided in Section
376.3072, F.S.")

14. Because Petitioner chose insurance as the financial
responsibility mechanism the Departnent relied on the
Certificate of Insurance to determ ne the financial

responsibility of Petitioner of the Chevron-207 facility. Once

12



this Certificate of Insurance was issued, the Departnent issued
a Notice of Eligibility to the Petitioner, so the facility could
be eligible to participate in FPLRIP. See Endnotes 3 and 5.

15. The Department determ ned that Petitioner denonstrated
financial responsibility under FPLRIP for a term of one year,
here from Septenber 3, 1997, through Septenber 3, 1998. This
meant that, under the Departnent's interpretation of FPLRI P by
Lewis J. Cornman, Environmental Manager for the Departnent,” a
di scharge woul d be covered under FPLRIP only if it occurred and

was di scovered during the insurance policy period (here

Septenber 3, 1997 through Septenber 3, 1998) set forth in the
Notice of Eligibility. See (T: 67-70, 75-77, and 83.)

16. A penalty or deductible anbunt may be inposed if the
di scharge is not reported to the Departnent in a tinmely fashion,
i.e., within 24 hours after discovery of the discharge
(suspected release). Section 376.3072(2)(d)2.f.(1). (Thus, the
filing of an untinely report would not affect coverage or
eligibility under FPLRIP.) (T: 68-69.)

17. M. Fagin, an expert witness testifying on behalf of
| ntervenors, opined that FPLRIP "is a discovery and reporting
period program"”™ which neans that Petitioner is not eligible
under FPLRI P because the date of discovery and report of the
di scharge was subsequent to the end of the insurance policy

peri od, Septenber 3, 1998, unless the Policy period is extended.

13



M. Fagin focused on Section 376.3072(2)(b)4., which states in
part: "Upon report of a discharge, the departnent shall issue
an order stating that the site is eligible for restoration
coverage unless the insured . . . cannot denonstrate that he or
she has obtai ned and nmai ntai ned the financial responsibility for
third-party clains and excess coverage as required by
subparagraph 2."°> M. Fagin reads this subsection to require
that "upon report of a discharge,” a facility owner, such as
Petitioner, must maintain financial responsibility (here

mai ntain a policy of insurance) on the date the di scharge was

di scovered, here Septenber 15, 1998, and reported, here

Sept enber 17, 1998. (T: 106, 108, and 113.)

18. For M. Fagin, the crux of the issue is whether
Petitioner's insurance policy was effective on Septenber 15,
1998, and Septenber 17, 1998. The answer to this question, for
M. Fagin, is whether the 10 or 60-day provisions set forth in
Subparagraph 2.d. of the Certificate of Insurance, see Finding
of Fact 6, apply to extend the Policy past Septenber 3, 1998,
and through Septenber 15 and 17, 1998. For M. Fagin, it does
not matter if the discharge was di scovered prior to Septenber 3,
1998, because of his and M. Cornman's interpretation of
Subsection 376.3072(2)(b)4. See Finding of Fact 39.

19. M. Fagin opines that the 10-day provision applies

here, extending the Policy expiration date (or the effective

14



date of cancellation or non-renewal) at |east until
Septenber 21, 1998, 10 days after the Septenber 11, 1998 letter,
see Finding of Fact 25. (T: 91-92.) See also Endnote 9.

20. M. Fagin believes the Departnent's (M. Cornman)
interpretation, see Finding of Fact 15, is reasonable even if,
according to M. Fagin, it my lead to a potentially absurd
result whereby there may be insurance coverage under the terns
of the Policy (but no coverage under FPLRIP) when a discharge is
reported within the six-nonth extended reporting period (after
the expiration of the Policy) and if the discharge occurred
during the termof the Policy, here prior to Septenber 3, 1998.
See Findings of Fact 40-44, finding that the discharge occurred
at Petitioner's facility prior to Septenber 3, 1998.

The Policy is Not Renewed by Petitioner or Term nated
by the | nsurer

21. By letter dated August 2, 1998, Ben Harrison, Account
Manager for FPLIPA® wote M. Sullivan a letter addressed to
Asher G Sullivan, Jr. St. Augustine Trust, referencing Policy
FPL8079861, the subject of the Notice of Eligibility and
Certificate of |Insurance, and stated:

In May, 1998 we nmil ed renewal application
to be used in renewing reference policy. W
requested that application be returned to us
by July 3, 1998.

To date, we have not received the required

paperwork that would allow us to quote this
account. Please forward application and

15



affidavit and any tight test information
t hat you have concerni ng underground tanks.

We cannot quote this account w thout the
requi red paperwork. Policy cannot be
renewed i f paperwork i s not received.

22. M. Sullivan received the August 2, 1998, letter prior
to Septenber 3, 1998. M. Sullivan had the opportunity to renew
the Policy before Septenber 3, 1998. (T: 23, 30.) M. Sullivan
did not respond to the August 2, 1998, letter "[Db]ecause
[according to M. Sullivan] the tanks were due to be pulled out
before Septenber the 3rd." (T: 29-30.) M. Sullivan thought,
in reference to the August 2, 1998, letter, that if he did not
"sign and renew the application, there would not be any
i nsurance after Septenber 3rd."” In other words, M. Sullivan
did not nake any attenpt prior to Septenber 3, 1998, to renew
the Policy, including providing any information to the insurance
conpany or its agent, M. Harrison. (T: 30.)

23. M. Sullivan did not mail or deliver or otherw se give
any notice of cancellation of the Policy to the insurance
conpany, or its agent. (T: 41-42.)

24. M. Sullivan maintains that he had insurance coverage
for the discharge in question "[b]ecause there was a six-nonth
tail -end coverage, and al so [he] was supposed to be notified by

t he insurance conpany within 10 days of the cancell ation of

i nsurance." (T: 40.) (But, M. Sullivan defers to his |egal

16



counsel regarding coverage issues.) (T: 45.) M. Sullivan
stated that he did not receive a letter fromthe insurance
conpany or FPLRIP until the Septenber 11, 1998, letter that the
i nsurance woul d be cancelled. (T: 40.) He interpreted this
letter to nean that the Policy would not be renewed. (T: 20.)

25. On Septenber 11, 1998, M. Harrison advised M.
Sullivan, by letter, that the Policy expired on Septenber 3,
1998, and st at ed:

| f policy holder has not been approved by

t he Departnent of Environnental Protection
under anot her EPA approved fi nanci al

responsi bility mechanish [sic], policy

hol der no | onger has access to the State
Restoration Fund for new di scharges. Excess
coverage over the State Fund has al so
expired.

We have had no response fromthe renewal
application that we mailed out nor from ny
letter of Aug [sic] 2, 1998 stating that we
coul d not quote the account nor bound

wi t hout the application and affidavit.

| f you have any questions on how to
reinstate the policy please call us at 1-
800- 475-4055.
(Enmphasis in original.)
26. M. Harrison testified by deposition. 1In 1989, he
began working for the Florida Petroleum Liability Insurance
Program Adm nistrators in Cocoa, Florida. Hi s duties included

i ssuing quotes, mailing out renewal paperwork applications, and

upon recei pt, converting "the indications into policies once the

17



noney and appropriate paperwork comes in." FPLIPA began with
t he i ssuance of third-party liability insurance. Wen the State
of Florida began reducing the anount that they would provide for
cl eanup, FPLIPA provided, through AIG the excess coverage that
was required.

27. According to M. Harrison, the Policy at issue in this
case, was term nated because the Petitioner did not renewit.

28. M. Harrison refers to his Septenber 11, 1998, letter,
as a "letter informng [M. Sullivan] that his coverage had
| apsed” or expired. M. Harrison did not intend that either his
August 2, or Septenber 11, 1998, letters be considered as
notice(s) of termnation or cancellation of the Policy.

29. M. Harrison was the account manager on all of the
files related to M. Sullivan.

30. M. Harrison stated that if the Policy was to be
term nated, he would have had to notify Petitioner in witing
and if the Policy was not going to be renewed by the insurance
conmpany, he would have had to notify Petitioner in witing 60
days prior to the renewal date. M. Harrison advised that
termnation letters are furnished by FPLIPA for an insurance
conpany, here referring to AlG '

Di scovery and Reporting of the Di scharge

31. Several petroleum USTs were |ocated at the facility

and on the property owned by the Trust. After a one to two-week

18



del ay, on or about Septenber 15, 1998, the storage tanks were
renmoved fromthe property by a contractor who M. Sullivan
bel i eves was named Pipeline Industries (Pipeline).® The renpval
operation was performed over the course of several days. During
the course of renoval, Pipeline infornmed himthat there was a

di scharge of petrol eum found on the property.

32. The tanks on the property were renoved intact on
Septenber 15, 1998. At that tine, it was certified that the
tanks were enpty, and were renoved without holes in them (It
appears that the Departnment reported the tanks as enpty in
February 1996.) (T: 128, 146.)

33. Pipeline filed a Discharge Report Formw th the
Departnment on Septenber 17, 1998. This Formrecites that a
di scharge was confirned on the property on Septenber 15, 1998.

34. Wthin |ess than a week, upon |earning of the
di scharge, M. Sullivan's right-hand-nman, J.C Brunel, advised
Commerce & Industry Insurance Conpany that the storage tanks had
been renoved and that there was a discharge. Thereafter, and on
sonme unknown date, the insurance conpany advised M. Sullivan
that no coverage woul d be provi ded.

35. M. Sullivan was nade aware of the existence of the
storage tanks before the Trust bought the property. He believes
that the last tine that the site was used as a gasoline station

was probably in 1992. M. Sullivan was not aware of any other

19



spills or discharges that m ght have occurred on the property
ot her than what was reported by Pipeline in Septenber 1998.
36. M. Sullivan has no personal know edge when the
di scharge occurred. He was on the property on and off at the
time when Pipeline renoved the storage tanks, but probably not
on-site when the tanks were actually renoved. Pipeline could
have caused the discharge, but it is uncertain.
37. WM. Sullivan relied upon his hired experts (ECT) to
determi ne when the petrol eum di scharge occurred, the extent of
t he di scharge, and the cost of the cl ean-up.

The Di scharge

38. As noted above, the Discharge Report Form i ndi cates
confirmation of a discharge on Septenber 15, 1998.

39. The Departnent contends that the discharge occurred on
Sept enber 15, 1998, after the insurance policy expired on
Septenber 3, 1998. M. Cornnman deternmned that the site was
i neligible because the site was not properly enrolled in FPLRI P
because Petitioner did not nmaintain financial responsibility
when the discharge occurred after the tinme period of coverage,
i.e., after the Policy expired on Septenber 3, 1998. This
position was based on the Notice of Eligibility which states the
coverage existed from Septenber 3, 1997 through Septenber 3,

1998. See al so Findings of Fact 10 and 15.
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40. Petitioner contends, in part, that the discharge
occurred during the policy period, i.e., prior to Septenber 3,
1998, and was tinely reported during the extended reporting
period. In the alternative, Petitioner contends that the Policy
was never properly term nated or cancelled by the insurance
conpany or its agent (by not providing appropriate notice of
termnation or cancellation) and, as a result, the Policy was
still effective on Septenber 15, 1998, and Septenber 17, 1998,

t he dates when the di scharge was di scovered and the report
submtted to the Departnent, respectively. Thus, Petitioner
contends that Petitioner is eligible under FPLRI P, having

mai nt ai ned i nsurance coverage through and including the report
of discharge. See Finding of Fact 18.

41. The only scientific evidence presented in this case as
to when the petrol eum di scharge occurred on the property was
elicited fromDr. WIIliam Case Zegel. Dr. Zegel has a cheni cal
engi neeri ng undergraduate degree; and a doctor of science degree
in chem cal engineering. Dr. Zegel has been associated with
Water and Air Research, Incorporated, in Gainesville, Florida,
since 1979. He is president of the conmpany and pri nci pal
engineer. He is a licensed professional engineer in the State
of Florida. Dr. Zegel has substantial experience in determ ning

how chenmicals are released into the environnent.
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42. Dr. Zegel is famliar with the property at issue in
this proceeding. He was on-site for a day. He spent
approxi mately 100 hours analyzing the site conditions and the
petrol eum di scharge related to the property owned by Petitioner.
Further, he reviewed data collected by "ECT," in particular, two
sets of data taken about 600 days apart. Fromthis data, he
coul d determ ne how things changed on the property. He also
performed what is called "reverse nodeling" to determ ne when a
di scharge may have occurred on the property. Wile stating that
the nodeling, and the estimates derived therefrom are not
precise as to a particular day or nonth, Dr. Zegel stated that
one estimate indicated that the discharge occurred before
March 12, 1999, and a second wave of nodeling indicated that the
di scharge occurred in Novenber 1998. (T:. 124, 140.)

43. After identifying specific details of the avail able
data, and his analysis, Dr. Zegel's opined that the discharge
occurred prior to Septenber 15, 1998, and that the release into
t he environnent occurred before that date. He al so opined that
t he di scharge on the property occurred perhaps as early as 1996.
It is not probable that the discharge woul d have occurred after
Sept enber 15, 1998.

44, |t seens odd that no discharge was detected prior to
Sept enber 15, 1998, given the status of the tanks.

Neverthel ess, Dr. Zegel's testinony is credi ble and persuasi ve.
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The wei ght of the evidence, including no expert opinion to the
contrary, supports the finding that the discharge reported to
the Departnent on Septenber 17, 1998, occurred prior to

Sept enber 3, 1998, although the specific date of the discharge
i s unknown.

Petitioner's Application for Coverage under FPLRIP

45. M. Sullivan, on behalf of the Trust, applied, with
the Departnent, for restoration coverage for the discharge under
FPLRI P.

46. On Cctober 21, 2002, the Departnent issued a letter to
M. Sullivan on behalf of the Trust, denying FPLRIP eligibility,
stating that the facility was ineligible because the facility
was not "properly enrolled in FRLRIP after Septenber 3, 1998."
Stated otherwi se, the Departnent determ ned that the site was
i neligible because the site was not properly enrolled in FPLRI P
and Petitioner did not nmaintain financial responsibility because
t he di scharge occurred after coverage expired on Septenber 3,
1998. The Departnment relied on the dates in the Notice of
Eligibility generated by FPLIPA as agent for the Departnent in
determ ning the denial of Petitioner's request. As of the
Oct ober 21, 2002, letter, and when M. Cornman testified, the
only informati on provi ded the Departnent regarding the date of
di scharge was the discharge confirmation date (Septenber 15,

1998) reported by Petitioner on Septenber 17, 1998.
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The Environnental Protection Agency's (EPA)
Regul ati ons and Interpretations

47. 1n 1988, the EPA promnul gated financial responsibility
requi renments applicable to owners and operators of USTs
cont ai ni ng petrol eum which included anmendnents to 40 C F.R
Part 280, Subpart H  See 53 Fed. Reg. 433322, 1988 W. 258482
(Cct. 26, 1988) for the EPA' s explanation of the regul ations.
See al so 52 Fed. Reg. 12786, 1987 W. 131023 (April 17, 1987.)

48. 1In 1989, the EPA anended several provisions of
40 C.F. R Part 280, Subpart H and, material here, 40 C.F. R
Sections 280.97(b)(1) and (b)(2), pertaining to financia
responsibility requirenments for UST's containing petroleum The
1989 anendnents refined required | anguage of endorsenents to
exi sting insurance policies and certificates of insurance for
i nsurance and risk retention group coverage. See 54 Fed. Reg.
47077-02, 1989 WL 287711 (Nov. 9, 1989) for the EPA's
expl anation of the anendnents.

49. Currently, 40 C F.R Section 280.97 deals with
"[1] nsurance and risk retention group coverage." Subsection
280.97(a), provides: "An owner or operator may satisfy the
requi renents of [Section] 290.93 [sic] by obtaining liability
i nsurance that conforns to the requirenents of this section from

a qualified insurer or risk retention group. Such insurance may

24



be in the formof a separate insurance policy or an endorsenent
to an existing insurance policy."

50. Subsection 280.97(b) provides in part: "Each
i nsurance policy nust be anended by an endorsenent, worded as
specified in paragraph (b)(1), or evidenced by a certificate of
i nsurance worded as specified in paragraph (b)(2) of this
section . . . ." Pertinent here, Subsections 280.97(b)(2)2.d.
and e. provide:

d. Cancellation or any other term nation of
the insurance by the ["Insurer” or "G oup"]
will be effective only upon witten notice and
only after the expiration of 60 days after a
copy of such witten notice is received by the
insured. Cancellation for non-paynent of
prem um or m srepresentation by the insured
wll be effective only upon witten notice and
only after expiration of a mninmmof 10 days
after a copy of such witten notice is

recei ved by the insured.

[I nsert for clainms-nmade policies:

e. The insurance covers clains otherw se
covered by the policy that are reported to the
["Insurer” or "Goup"] within six nonths of
the effective date of cancellation or non-
renewal of the policy except where the new or
renewed policy has the sane retroactive date
or a retroactive date earlier than that of the
prior policy, and which arise out of any
covered occurrence that comenced prior to
such policy retroactive date, if applicable,
and prior to such policy renewal or

term nation date. Cains reported under such
ext ended reporting period are subject to the

terns, conditions, limts, including Iimts of
liability, and exclusions of the policy.]
* % %
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51. The issues confronting the EPA in 1989, and which
pronpted the revisions set forth above, pertained to, in part,
the EPA's efforts to make clear that the nmandatory | anguage in
the certificate of insurance (Subsection 280.97(b)(2)2.e.)
"requires that a clains-made i nsurance contract cover clains for
any occurrence that conmenced during the termof the policy and
that is discovered and reported to the insurer within six nonths
of the effective date of the cancellation or other termnation
of the policy." 54 Fed. Reg. at 47079. "This provision was
meant to address concerns that a clains-made policy mght |eave
a gap in coverage if, for exanple, a claimis reported after the
expiration of a policy for a release that began prior to the
policy expiration date." 1d. The issue for the EPA was whet her
i nsurers should be required to provide an extended reporting
period and the EPA stated its intention "that insurers provide
extended reporting period coverage only where the term nation or
non-renewal of the policy results in the owner or operator
havi ng no coverage for rel eases that occurred during the tine
period of the previous policy and which are reported within six
months after the term nation or non-renewal of that policy. For
di scussi on purposes, EPA has | abeled this predicanent as a 'gap'
in coverage." 1d.

52. The EPA identified "only two situations where the

termnation of a policy results in a 'gap' in coverage, and thus
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only two situations where the insured whose policy is term nated
must obtain extended reporting period coverage. The first
situation occurs when the insured renews his existing policy or
purchases a new policy and the renewed policy contains a
retroactive date subsequent to the retroactive date of the
insured's previous insurance policy. The second situation
occurs where the policy is termnated or is not otherw se
renewed and the insured elects a financial assurance nechani sm
ot her than insurance (such as a guarantee, surety bond, etc.) as
a replacenment. EPA is today promulgating revised | anguage to
clarify EPA's intended interpretation of paragraph 2.e. of the
Endor senent contained in [Subsection 280.97(b)(1)] and of
paragraph 2.e. of the Certification contained in [Subsection]
280.97(b)(2)."

53. Additionally, the EPA defines "term nation," as used
in Subsections 280.97(b)(1) and (2), to mean "only those changes
that could result in a gap in coverage as where the insured has
not obtai ned substitute coverage or has obtained substitute
coverage with a different retroactive date than the retroactive
date of the original policy.” 40 C.F.R Section 280.92; 54 Fed.
Reg. at 47080.

54. Rel evant here, the EPA anended Subsections
280.97(b) (1)d., 280.97(b)(2)d., and 280.105(a)(2) [now

280. 109(a) (2)]
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to allow an insurer to term nate an insurance
contract for non-paynent of prem um or

m srepresentation by the insured after a 10
day notice period. EPA does not intend for
this shortening of the coverage period from
60 to 10 days to apply to termnation for any
reason ot her than non-paynent of prem um or
m srepresentation. The Agency is aware that
sone state insurance | aws nmandate a | onger
period follow ng cancellation. |In order to
accompdat e these state-specific situations,
t he amended | anguage of [ Secti on]
280.97(b) (1) Endorsenent paragraph d and

[ Section] 280.105(a)(2) [now 280.109(a)(2)]
specifies that the mandatory coverage period
following term nation for non-paynent of
prem um or m srepresentation shall be a
"mni mum of 10 days.' The insurer is stil
bound to provide the owner or operator with
witten notice of cancellation with the 10
day period begi nning upon receipt of notice
by the owner or operator.

54 Fed. Reg. at 47080. See also Endnote 9.

55.

Conversely, the EPA expressly did not amend

the requirenent for a six-nonth extended
reporting period follow ng cancellation for
non- paynment of prem um or ni srepresentation.
As noted in the previous section, the [EPA]
bel i eves that such a reporting period nust be
mandatory for all clains-nmade insurance
contracts used to denonstrate financial
assurance, regardless for the reason for

term nation. The si x-nonth ext ended
reporting period is essential to avoiding gaps
in coverage that could threaten human heal th
and environnent, especially in cases where the
owner or operator may have as few as 10 days
upon recei pt of notice of cancellation to
obtain substitute coverage. The distinction
bet ween the two provisions, extended reporting
period and the effective date of cancell ation,
is that even if a policy is cancelled for non-
paynment of prem um the extended reporting
period nerely extends the tinme during which an
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i nsured may report occurrences covered by the
policy for which he or she has already paid.
Thus the extended reporting provision does not
provide the insured with a benefit for which
he or she has not paid. |In contrast, any
delay in the effective date of a policy
cancel |l ation or term nation due to regul atory
requi renents provides insureds who failed to
pay their prem um coverage for which they have
not paid.

| d. at 47080-47081.

CONCLUSI ONS OF LAW

Juri sdiction

56. The Division of Adm nistrative Hearings has
jurisdiction over the subject natter of, and the parties to,
this proceeding. Sections 120.569 and 120.57(1).

The Parties - Standi ng

57. Petitioner and Intervenors have standing in this
pr oceedi ng.

58. The Departnent of Environnmental Protection has the
statutory duty to determne eligibility for restoration coverage
under FPLRI P

Burden of Proof

59. This is a de novo proceedi ng designed to formul ate
final agency action. Petitioner has applied for restoration
coverage under FPLRIP. Petitioner has the burden of show ng by
a preponderance of the "credi ble and credited evi dence”

entitlenent to restoration coverage under FPLRIP. Departnent of
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Transportation v. J.WC., Inc., 396 So. 2d 778, 789 (Fla. 1st

DCA 1981); Section 120.57(1)(j). If this prelimnary showing is
made by Petitioner, the application cannot be denied "unless
contrary evidence of equivalent quality is presented by the"
Departnment. 1d.

Eligibility Pursuant to FPLRI P

60. In 1976, Congress passed the Resource and Recovery Act
(RCRC), Pub. L. No. 94-580, 90 Stat. 2795 (1976)(codified as
anended at 42 U.S.C. Sections 6901-6991). Anong other matters
covered under RCRA, Congress provided for the regul ation of
USTs, 42 U . S.C. Section 6991 et seq., including authorizing the
Adm ni strator of EPA to adopt regulations pertaining to
financial responsibility. 42 U S. C. Section 6991b(d).
| nsurance was one of several mechani smwhich could be used to
denonstrate financial responsibility. 42 U S C Section
6991b(d) (1).

61. Consistent with this authorization, in 1988, the EPA
pronul gated financial responsibility regulations, 40 C F. R
Parts 280 and 281. See 53 Fed. Reg. 43322, 1988 W. 258482
(Oct. 26, 1988). Several of these regulations, material here,
were anmended in 1989. 54 Fed. Reg. 47077-02, 1989 W 287711
(Nov. 9, 1989).

62. Al owners or operators of defined petrol eum storage

tanks nmust denonstrate financial responsibility as a natter of
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federal |aw as inplenented by federal regulations. 40 C. F.R
Section 280.93(a)(b). An owner or operator may use one or a
conbi nati on of nechani sns, including insurance coverage.

40 C.F. R Sections 280.94(a)(1) and 280.97. |If insurance is
chosen, the certificate of insurance nust conformto the

requi rements of 40 C.F. R Section 280.97, including, and

mat erial here, Subsections 280.97(b)(2)2.d. and e., printed in
full in Finding of Fact 50. The dollar anobunt of financi al
responsibility is set forth in 40 C F. R Section 280.93. For
exanple, $1 million is required for owners or operators of one
to 100 petrol eum underground storage tanks. 40 C. F.R Section
280.93(b)(1).

63. The State of Florida requires each owner of a defined
facility "to establish and mai ntain evidence of financi al
responsibility” "to neet the liabilities which may be incurred
under ss. 376.30-376.319." Section 376.309(1). See Endnote 3.

64. The Departnent has the authority to, in part,
establish rules for the regul ation of USTs, Section
376.303(1)(a), and the Departnent has done so, including but not
limted to, promulgating rules regarding the registration and
financial responsibility of USTs. Fla. Admn. Code R 62-

761. 400(3) (b) ("Underground storage tank systens. The m ni nrum

requi renents for financial responsibility for USTs containing

31



petrol eum products shall be the sanme as provided by CF. R Title
40, Part 280, Subpart H")

65. In an effort to supplenent the owner or operator's
financial responsibility, the State of Florida enacted FPLRI P
Section 376.3072. See also Fla. Adm n. Code R 62-
761.400(a) 3. ("Financial responsibility requirenents for
petrol eum storage systens containing petrol eum products may be
suppl emented by participation in [FPLRIP] to the extent provided
by Section 373.3072, F.S.")

66. The Departnment administers FPLRIP. This program
provi des restoration fundi ng assistance to facilities regul ated
by the Departnent's petrol eum storage tank rules. Section
376.3072(1).

67. Subsection 376.3072(2)(a)l. provides: "A site at which
an incident has occurred shall be eligible for restoration if
the insured is a participant in the third-party liability
program or otherw se neets applicable financial responsibility
requi rements. After July 1, 1993, the insured nust al so provide
the required excess insurance coverage or self-insurance for
restoration to achieve the financial responsibility requirenents
of 40 C.F.R s. 280.97, subpart H, not covered by paragraph
(d)." See Section 376.3072(4)(c), for a definition of
"incident."” WMaterial here, Subsection 376.3072(2)(d)2.d.,

provides: "For discharges reported to the departnent from
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January 1, 1997, to Decenber 31, 1998, the departnent shall pay
up to $150,000 of eligible restoration costs, |ess a deductible
of $10,000." "Beginning January 1, 1999, no restoration
coverage shall be provided."” Section 376.3072(2)(d)?2.e.

68. "To be eligible to be certified as an insured
facility, for discharges reported after January 1, 1989, the
owner or operator shall file an affidavit upon enrollment in the
program. . . . Thereafter, the facility's annual inspection
report shall serve as evidence of the facility's conpliance with
departnent rules. The facility's certificate as an insured
facility may be revoked only if the insured fails to correct a
violation identified in an inspection report before a discharge
occurs. The facility's certification may be restored when the
violation is corrected as verified by reinspection.” Section
376.3072(2) (b) 1.

69. Subsections 376.3072(2)(b)2. and 4. provide:

2. Except as provided in paragraph (a), to
be eligible to be certified as an insured
facility, the applicant nust denonstrate to
t he departnent that the applicant has
financial responsibility for third-party

cl ai m8 and excess coverage, as required by
this section and 40 C F. R s. 280.97(h) and
t hat the applicant mai ntains such i nsurance

during the applicant's participation as an
insured facility.

4. Upon a report of a discharge, the
departnent shall issue an order stating that

33



the site is eligible for restorati on coverage
unl ess the insured has intentionally caused
or conceal ed a discharge or disabled |eak
detection equi pnent, has m srepresented facts
inthe affidavit filed pursuant to

subpar agraph 1., or cannot denonstrate that
he or she has obtai ned and mai ntained the
financial responsibility for third-party
clains and excess coverage as required in
subpar agr aph 2.

(Enphasis added.) (In 1996, the Legislature, in part and
materi al here, anmended Subsections 376.3072(2)(b)2. and 4.

Ch. 96-277, Section 8, at 1159-1160, Laws of Fla. See House of
Representatives as Further Revised by the Conmttee on
Appropriations Bill Analysis & Economi c |npact Statenent, CS/ HB
1127 (April 24, 1996)(Series 19, Carton 2689, Florida State
Archives)).

70. In this case, Petitioner tinely provided the
Departnent with a Certificate of Insurance, evidencing third-
party and excess coverage, for Petitioner's facility which
housed several USTs. The Departnent issued Petitioner a Notice
of Eligibility based on the Certificate of Insurance. Thus, the
Departnent determ ned that Petitioner denonstrated financi al
responsibility at the time the Notice of Eligibility was issued,
whi ch enabl ed Petitioner to be eligible to participate in
FPLRI P.

71. The termof Petitioner's insurance policy expired of

its own terns on Septenber 3, 1998.
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72. On Septenber 17, 1998, a Discharge Report Form was
filed with the Departnent, confirmng a discharge at the
facility on Septenber 15, 1998.

73. During this de novo hearing, Petitioner proved that
t he di scharge, which was the subject of the Di scharge Report
Form nost |ikely occurred prior to Septenber 3, 1998, within
the Policy period. The discharge was reported to the Depart nent
within the extended reporting period recited in the Certificate
of I nsurance.

74. In order for Petitioner to be eligible for restoration
coverage under FPLRIP, for the first-dollar coverage up to
$150, 000, and subject to the statutory deductible, "[u]pon

report of a discharge," Petitioner nust denonstrate that he has

obt ai ned and nmai ntai ned the financial responsibility for third-

party cl ains and excess coverage as required i n subparagraph 2.

Section 376.3072(2)(b)4. Subsection 376.3072(2)(b)2. requires
Petitioner to denonstrate that he conplied with the financi al
responsi bility requirenents required by Section 373.3072 and
40 C.F.R Section 280.97, and "nmi ntains such insurance during
[Petitioner's] participation as an insured facility." These
requi rements were enacted in 1996. Ch. 96-277, Section 8, at
1159- 1160, Laws of Fla. None of the parties offered any

extrinsic evidence of legislative intent, and i ndependent
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research di scl oses none. See Conclusion of Law 69, referring to
a legislative staff analysis.

75. The plain | anguage of these provisions requires
Petitioner, having selected insurance and FPLRIP as the
mechani sns for financial responsibility, to have an appropriate
i nsurance policy in effect on Septenber 17, 1998, the date the
D scharge Report Formwas filed with the Departnent. The fact
that the discharge was reported to the Departnent within the
si x-nmont h extended reporting period does not satisfy the
requi rements of Subsections 376.3072(2)(b)2. and 4., because the
Policy, or part of the financial responsibility mechani sm
expired on Septenmber 3, 1998. This analysis reflects the
Department's interpretation and is entitled to great deference.

Aneri Steel Corp. v. dark, 691 So. 2d 473, 477 (Fla. 1997). The

Departnent's viewis not contrary to the statute's plain and

ordi nary neaning. See PAC for Equality v. Departnent of State,

Fl ori da El ecti ons Commi ssion, 542 So. 2d 459, 460 (Fla. 2d DCA

1989). See also Florida Departnment of Education v. Cooper, Case

No. 1D 4040, 2003 W 22508245 (Fla. 1st DCA No. 6, 2003). (A
I'i beral construction of Chapter 376, Part |1, Florida Statutes,

does not change the result. See Alto v. State of Florida,

Departnent of Environnental Protection, Case No. 1D02-4579, 2003

W 22508283 (Fla. 1st DCA. Nov. 6, 2003)).
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76. This does not end the inquiry because Petitioner
contends that the Policy period was extended through and
i ncluding, at |least, Septenber 21, 1998, because the insurance
conpany did not give Petitioner notice of cancellation or
termnation of the Policy pursuant to the terns of the
Certificate of Insurance and 40 C.F.R Section 280.97(b)(2)d.
See Findings of Fact 18 and 19.

77. Petitioner contends that the Policy period should be
extended, at the very least, 10 days fromthe date of FPLIPA s
Septenber 11, 1998, letter advising Petitioner of the expiration
of the Policy. |If the Policy is extended, then the Policy would
have been effective, i.e., not expired, on Septenber 17, 1998,
and Petitioner necessarily would have nmaintained the insurance
"[u] pon report of the discharge,” consistent with Subsections
376.3072(2)(b)2. and 4.

78. \Wether the 10 or 60-day notice provisions apply in
this case is not wi thout doubt. During the pronulgation of, and
anendnents to, 40 C.F.R Section 280.97, and in particular in
1988 and 1989, the EPA generated a substantial anount of
information regarding its interpretation of these provisions
(and ot her provisions including the extended reporting
provi sion) and, at tinmes, the discussion is confusing. See

e.g., Findings of Fact 47-55.°
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79. There is only one cited case on the subject,

Federated Miutual |nsurance Conpany v. Cermany, 712 So. 2d 1245

(Fla. 5th DCA 1998). In Federated Miutual |nsurance Conpany,

Germany | eased and operated a service station and carri ed
pollution liability insurance which included liability coverage
for third-party bodily injury and property damage. On

Cctober 6, 1989, and retroactive to Septenber 12, 1989, GCernmany
sent the insurance conpany (Federated) a letter of cancellation,
advi sing that Germany decided to nove coverage to the state

i nsurance program After Germany turned over control of the
station, a successor transferee discovered petrol eum

contam nation on March 19, 1990. On March 29, 1990, the
Departnent al so "di scovered free product in a nonitoring well."
Federated was notified shortly thereafter.

80. A Notice of Violation was issued three and a half
years |later. The then owners of the property sued their
predecessors. Cross-clainms were filed. Germany filed a third-
party conpl ai nt agai nst Feder at ed.

81. According to the court's opinion, the trial court was
asked to determ ne whether then existing 40 C. F. R Section
280.97(d) applied. (This subsection required the endorsenent to
include the followng: '(d) Cancellation or any other
term nation of the insurance by the insurer will be effective

only after the expiration of 60 days after a copy of such
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witten notice is received by the insured.” Conpare 53 Fed.
Reg. at 43375-43376, which cited this provision as 40 C F.R
Section 280.97(1)2.d.)

82. Also, the "cancellation" provisions of the insurance
policy were recited which, in part, allowed Germany to cancel by
giving witten notice of cancellation and al so all owed Federat ed
to cancel by, in part, giving Gernmany notice of cancellation at
| east 10 days before the effective date of cancellation if
cancel l ed for nonpaynent of prem um or 30 days for any other
reason.

83. The trial court initially denied Federated' s notion
for summary judgnment. A successor judge al so denied a renewed
notion filed by Federated, construing the 60-day (C. F.R)
provision in favor of Gernmany.

84. The court reversed and determ ned that the clai mwas
not covered under the policy because the 60-day provision
"plainly applies only where the insurer has initiated the
cancel l ation or other term nation of an insurance policy. |If
there is any genui ne doubt about who cancels a policy, i.e.,
whet her an insured cancels or nerely requests an insurer to
cancel, this question is answered in the policy." 1d. at 1248.
(Enphasis in original.)

85. The court also noted that the 60-day provision was

mandat ed by federal rule and that
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if anmbiguity is perceived, the court's duty is
to attenpt to determne the intent of the
rule, not to construe the rule in favor of
coverage. The obvi ous purpose of the
provision is to protect a policyholder froma
sudden gap in coverage caused by an insurer's
i nvoluntary cancellation or term nation of the
policy. See 54 Fed. Reg. 47077-02 (1989); see
also Cat "N Fiddle, Inc. v. Century Ins. Co.,
213 So. 2d 701 (Fla. 1968) (purpose of

provi sion in insurance policy providing for
cancellation only after notice to insured for
prescribed period is to permt insured to
obt ai n i nsurance el sewhere w thout exposure).
The sixty-day delay in cancellation is
designed to pernmit a policyholder to obtain
new coverage prior to the effective date of
the cancellation or other termnation (such as
non-renewal ). It is not neant to apply where
t he policyhol der has sent a notice of
cancel |l ation of the policy to the insurer, who
then cancels the policy at the insured's
request and on the date the insured requests.

Id. at 1248. (Enphasis in original.)

86. Here, the insurer did not cancel or term nate the
Policy and neither did the insured. M. Sullivan, on behal f of
the Trust, was advised of, and received notice of, the
opportunity to renew the Policy prior to Septenber 3, 1998.
M. Sullivan was advised: "Policy cannot be renewed if
paperwork is not received." M. Sullivan knew that if he did
not "sign and renew the application, there would not be any
i nsurance after Septenber 3rd."

87. "The lapse or expiration of an insurance policy is
di stingui shable froma policy cancellation: when the insurer

acts to termnate a policy during its term the policy has been
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cancel l ed; when the insured fails to pay a renewal prem um
before the policy expiration date, however, the policy has
lapsed . . . . These principles are consistent with the genera
rule that a contract which specifies the period of duration
termnates on the expiration of such period." Unruh v.

Prudential Property and Casualty I nsurance Conpany, 3 F. Supp.

2d 1204, 1206 (D. Kan. 1998). (Citations omtted.) "The
general rule than an insurance policy |apses if the insured
fails to pay the renewal prem um before the policy expiration
date may be nodified by a statutory requirenent of notice." 1d.
at 1207. (G tations omtted.) "Contractual requirenments of
notice may al so avoid a | apse of the policy." 1d. (Citations

omtted.) See also Mountain Fuel Supply v. Reliance |Insurance

Conpany, 933 F.2d 882, 890 n.11 (10th G r. 1991).
88. In this case, there was no involuntary cancellation or

term nation of the Policy. Federated Miutual |nsurance Conpany,

712 So. 2d at 1248. The Policy expired by its express terns and
the 10 or 60-day provisions referred to herein do not apply to
extend the period of coverage. Petitioner did not prove that it
mai nt ai ned i nsurance coverage on the reporting date, and
accordingly did not maintain financial responsibility when the
di scharge was reported to the Departnent on Septenber 17, 1998.

Therefore, Petitioner is not eligible to participate in FPLRIP
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RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat t he Departnment of Environnental Protection
enter a final order that Petitioner is not eligible for
restorati on coverage under FPLRIP

DONE AND ENTERED this 12th day of Novenber, 2003, in

Tal | ahassee, Leon County, Florida.

(‘
~— _—

CHARLES A. STAMPELOS

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 12th day of Novenber, 2003.

ENDNOTES

'/ The parties stipulated that Petitioner ows the facility at
2620 S. R 207, whereas the Certificate of Insurance is issued to
the facility (Chevron-207) |ocated at 2630 S.R 207. There is
no dispute in this proceeding that the property described in the
Certificate of Insurance is at the approxinate |ocation as the
facility owned by Petitioner, and which is the site of the

di schar ge.

2/  The Notice of Eligibility was generated by the agent, here
the Florida Petroleum Liability Insurance Program
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Adm ni strators, Inc. (FPLIPA), for the insurance conpany, here
Commerce & I ndustry Insurance Conpany, and the Departnent. The
Notice was sent to the Departnment and verified, and then sent to
t he applicant.

3/ "Each owner of a facility is required to establish and

mai ntai n evi dence of financial responsibility. Such evidence of
financial responsibility shall be the only evidence required by
t he departnent that such owner has the ability to neet the
l[iabilities which may be incurred under ss. 376.30-376.319."
Section 376.309(1). A "'[f]lacility' means a nonresidential

| ocation containing, or which contained, any underground
stationary tank or tanks which contain hazardous substances or
pollutants . . . ." Section 376.301(18). "To be eligible to be
certified as an insured facility, for discharges reported after
January 1, 1989, the owner or operator shall file an affidavit
upon enrollnment in the program. . . . Thereafter, the
facility's annual inspection report shall serve as evidence of
the facility's conpliance with departnment rules . . . ."

Section 376.3072(2)(b)1. Petitioner is the ower of a site and
"facility" which contained several USTs.

4 M. Cornman oversees eligibility for clean-up programs with
t he Departnent, including FPLRIP;, the early Detection Incentive
Program the Petrol eum Cl ean-up Participation program and the
Tank Restoration Program He is also the conpliance and

i nsurance subsection adm ni strator and oversees contracts and
financial responsibility requirenents.

°/  Subsection 376.3072(2)(b)2. provides: "Except as provided in
paragraph (a), to be eligible to be certified as an insured
facility, the applicant nust denonstrate to the departnent that
the applicant has financial responsibility for third-party
clains and excess coverage, as required by this section and

40 CF.R s. 280.97(h) and that the applicant maintains such

i nsurance during the applicant's participation as an insured
facility." Pursuant to the Notice of Eligibility, the
Department determ ned that, at the tinme of the issuance of this
Notice, Petitioner was eligible for restoration coverage under
the FPLRI P, subject to continued conpliance. See Finding of
Fact 10.

®/  The Departnent contracted with FPLIPA, which in turn, issued

i nsurance policies on behalf of the insurance conpany, here
Commerce and I ndustry I nsurance Conpany.
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'l The deposition of M. Harrison was attended by all counsel of
record for the parties in this case, and by Douglas M Hal sey,
Esquire, on behalf of AIG Insurance Conpany.

8 M. Sullivan stated that the storage tanks were scheduled to
be renoved prior to Septenber 3, 1998, and that any delay in the
removal was due to Pipeline.

%/ Wth respect to the shortened 60-day period adopted in 1988,
the EPA stated: "As noted earlier, a 60-day notice period is

standard in many states. In addition, insurers, for exanple,
coul d protect thenselves by establishing an appropriate schedul e
of prem um paynent. Insurers could require paynent 90 days

before the expiration date of coverage for the maintenance or
renewal of the policy. An insurer could then term nate the
policy with 60 days notice if an insured does not neet the
schedul e of paynent within 30 days of the prem um due date. The
Agency therefore is requiring a 60-day notice period for

term nation of coverage in the event of non-paynent of prem um
by an insured.” 53 Fed. Reg. at 43357. See also 53 Fed. Reg.

at 43349-43351. The quoted | anguage was referred to by

M. Fingar. (T: 95-96.) (The 60-day period was shortened to 10
days in 1989 for cancellation by the insurer for non-paynent of
prem um or msrepresentation by the insured. 40 C.F.R Section
280.97(b)(2)2.d.) In referring to the 10-day period, M. Fingar
suggests that the EPA is "inposing a burden on the insurance
conpany by attachi ng another 10 days onto the policy period.

(T: 96.) M. Fingar also stated that the EPA wanted "to ensure
sone sort of overlap so that there would be continuous coverage,
and so they inposed this 10-day burden on the first insurance
carrier to prevent that gap fromoccurring." (T: 94.)
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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